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USA Canada United Kingdom Australia
Are criminal It depends on what Criminal information may Mug shots are published by | No, but criminal records
records (arrest | information the media be requested through police departments and may be disclosed through
records, court seeks. FBI Rap Sheets are background check for republished by news background checks.

documents,
etc.) made
public in the
first place?

not available to the public.'
Federally maintained mug
shots are not available to
the public.” Individual
arrests, mug shots by state
departments, and
convictions are often
published by news outlets
and “crime watch”
websites. Publication is
typically at discretion of
police dept. This
information also is
uncovered in background
checks for employment and
housing.

hiring/housing applications.
Discrimination based on
criminal records is illegal.’
However, mug shots for
ongoing investigations are
found easily online. There
does not appear to be a
practice of mass-
publication of mug shots
and/or arrest records.”

outlets.” Pictures are
published both for ongoing
investigations and for
“news” of charged
suspects. However, there
have been critiques of
police departments for not
releasing enough
mugshots.® Mass-
publication of mug shots
does not appear to be a
trend, but some police
departments have elected to
begin “name and shame”
campaigns.’

Citizens may need to obtain
a “police certificate” for
employment purposes.® On
the other hand, court
proceedings are open, SO
information on criminal
records that are brought up
in court can be reported as
news.’

USA

Canada

United Kingdom

Australia

Are there
official means
to seal records
at the request
of the subjects
of those
records?

Are individuals
able seal/erase
an official
record or
control who
may access it?

Yes, but procedures vary
widely based on the state.
Some states may permit the
automatic sealing of certain
kinds of records, others
require an application.'
With non-convictions,
states may have automatic
protocol for erasing the
record'" or require
additional action by the
court.'” Even when a record
is sealed/erased, news
media can still keep the
information published
without committing
defamation."

Yes, there is a strict policy
of almost automatic sealing
of records after 5 or 10
years depending on the
crime, depending on the
type of offense, with
exceptions for sex
offenders and multiple
serious offenses.'* The
process is known as “record
suspension,” costs about
$500(US), and does not
require a lawyer."” The
process does not erase the
record but files it separately
so that background checks
cannot find it. In 2014-
2015, 92% of applications
were approved.'®

After 11 years, non-violent,
single offense convictions
are not disclosed in
criminal background
checks and are considered
“spent convictions.”!
January, the High Court
ruled that minor offenses,
even when there are
multiple offenses, should
be kept off of records as
well, because there is not a
significant difference
between an individual who
has 1 minor conviction
versus someone who has 2
minor convictions.'®

Australia uses a system of
“spent convictions,” which
vary to some degree by
province. The federal
government will consider a
conviction spent (and
therefore will not release it
on a criminal background
check) after a waiting
period of 10 years, if the
individual was incarcerated
for less than 30 months."’
There are some exceptions
for specific employment
positions. This system
protects convicts from
suffering employment
consequences from an old
conviction.”

USA

Canada

United Kingdom

Australia

Can
individuals
demand
removal/
correction of
negative
information
disseminated
by non-
government
entities such as
the media?

Based on a recent study, news media practices are
significantly similar in the US and Canada. Most news
sources are unwilling or hesitant to completely unpublish
a previously posted story,”! including stories reporting
arrests or convictions of persons later found innocent.**
Some news outlets are open to updating a post to reflect a
new disposition.”’ Others suggest “sunset” policies,
exclusion of old articles from Google searches, and
adoption of more cautious publication of criminal
information online to begin with.** Journalists list
journalism ethics, the right of the public to know, fairness,
authenticity of their archives/history as reasons for

avoiding unpublishing.”’

Governed by Costeja ruling
(the “Right to be
Forgotten™), subject to
Brexit negotiations — search
engines may have to
remove outdated
information once an
individual submits a
request,”® but this ruling
focuses on search engines,
not the original website.

The Australia Law Reform
Commission initially
sought comments on a
proposal to incorporate a
right to be forgotten in its
recommendations in 2014.
After receiving
commentary, the
organization dropped the
recommendation from its
final report.”’




USA Canada United Kingdom Australia
Is the The federal Freedom of The Access to Information | Government documents are | Government documents are
government Information Act makes Act (1985) makes made public through the made public by the
required to most government records government records Freedom of Information Freedom of Information
release available upon request.”® public.’! Requests are Act of 2000.% Act of 1982, amended in
government Rap sheets compiled by the | analyzed independently 2010.%* The federal law
records that FBI involve a privacy from the government, by dictates what information
may include interest, subject to FOIA the Information must be released by
criminal justice | exemptions and are not Commissioner’s Office.’” agencies and requires some
records? disclosed.” States have The law was passed in information to be published

similar open government tandem with the 1983 online. Insufficient funding

acts with various Privacy Act. has hampered the

exemptions for law implementation of these

enforcement, privacy, and requirements.>

public safety.”’

USA Canada United Kingdom Australia
Is there a Yes, free speech is Yes, free speech is Yes, through the UK’s No, but the High Court has
textual basis protected by the First protected by the Charter of | incorporation of the recognized an implied right
for the Amendment.*® Case law Rights and Freedoms.*” European Convention on to freedom of political

protection of
free speech and
free press?

has interpreted the First
Amendment to include a
presumption of a public
right of access to court
documents.’” To overcome
this presumption, a party
must demonstrate there is a
compelling interest for
closing court proceedings
and that such closure is
narrowly tailored to serve
that interest.*®

Human Rights, Article 10,
via the Human Rights Act
of 1998.*° However, the
right to free speech is
explicitly curtailed by §2 of
the Convention, in contrast
to the U.S. Constitution or
the Canadian Charter of
Rights and Freedoms.*'
Expression may be limited
for a variety reasons,
including the protection of
the reputations of others.*”

speech in Australian
Capital Television Pty Ltd
v. Commonwealth® and
Lange v. Australian
Broadcasting
Corporation.** Individual
provinces have their own
charters protecting the
freedom of speech, which
also may limit this freedom
for reasons such as the
protection of others’
reputations.*

USA Canada United Kingdom Australia
How are The Fourth Amendment The Charter of Rights and Entick v. Carrington Searches are governed by
governments prohibits unreasonable Freedoms prohibits recognized an early form of | statute and thus, provincial
searches and searches and seizures unreasonable searches and | this protection, “The great law.*’ Warrants are
seizures without a warrant.* seizures.*’ end, for which men entered | necessary when there is no
regulated? into society, was to secure general grant of police
their property.”*® There is power, but these statutes
no explicit textual are usually construed
protection against search narrowly.”
and seizure in the ECHR.
USA Canada United Kingdom Australia
Is there a There is no textually-based | Privacy was recognized by | Article 8 of the European There is no Constitutional
broader right to privacy. the High Court as “quasi- Convention on Human provision for privacy. The

recognition of
privacy from
the
government?

Privacy to make family and
child-rearing decisions has
been recognized by the
Supreme Court’' as
inherent to the 3", 4™ 5
Amendments.’* The 1974
Privacy Act governs the
collection and use of
private information.”

th

constitutional” in Lavigne
v. Canada.’* The Privacy
Act of 1983 limits what
information the government
may collect, how it may be
used, and how it is
accessed.”

Rights explicitly protects
privacy: “Everyone has the
right to respect for his
private and family life, his
home and his
correspondence.
The Data Protection Act of
1998 protects individuals’
personal data.’’

9556

Privacy Act of 1988 created
13 Privacy Principles that
guide (but do not prescribe)
how personal and sensitive
information is handled both
by government agencies
and private organizations.”®
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